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1. DEFINITIONS 
 

1.1. “Acquittance” means a document executed by a creditor in terms of which that creditor 

advises the Business Rescue Practitioner/s that such creditor will not look to the Business or 

the Business Rescue Practitioner/s for any payment of benefit under the Business Rescue 

Plan, to the extent of the amount stated in the acquittance; 

 

1.1. “Act” means the Companies Act 71 of 2008 as amended; 

 

1.2. “Affected Persons” means affected persons as defined in Section 128 (1) of the Act and in 

relation to the Company means a shareholder, a creditor and the employees of the 

Company; 

 

1.3. “Assets” means all assets of the Business as reflected in the books of account of the 

Business as at the commencement date; 

 

1.4. “Auction Value” means an estimate of the realisable value of the Business assets on a 

public auction where a sale is concluded on a forced sale, upon the fall of the hammer, to 

the highest cash bidder during an auction which was reasonably well advertised and 

attended by members of the public; 

 

1.5. “BRP/s” means Pat Pattinson as defined in Regulation 126 to the Act; 

 
1.6. “BR360 C” means Business Rescue 360 Cape (Pty) Ltd which contracts Pat Pattinson as 

the Business Rescue Practitioner/s of the business; 
 

1.7. “Business Rescue” means the proceedings in terms of Chapter 6 of the Act and as defined 

in Section 128 (1)(b); 

 

1.8. “Business Rescue Plan” means this document which is a business rescue plan prepared 

in terms of Section 150 of the Act and published by the Business Rescue Practitioner/s on 

the 1st of December 2023 and re-published on the 23rd of July 2024 with amendments. 

 

1.9. “Claims” means secured, preferent or concurrent claims as envisaged in the Insolvency Act, 

against the Business, the cause of action in respect of which arose, prior to or on the 

commencement date, of whatsoever nature and from whatsoever cause, including claims, 

arising from contract or delict, actual and contingent, prospective, conditional and 

unconditional, liquidated and unliquidated, assessed and unassessed and whether or not 

due for payment of performance, specific or otherwise, and including all claims arising out of 

any agreements entered into by the Business on or prior to the commencement date, all 

such claims to be determined, calculated and admitted as secured, preferent or concurrent 

in accordance with the same ranking, as envisaged in the Insolvency Act, that attached to 

them upon the issue of a winding up order in respect of the Business, whether or not such 

claims are proved; 
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1.10. “Creditor/s” means all legal entities, including natural persons, having secured, preferent 

and/or concurrent claims against the Business as at the commencement date as envisaged 

in the Insolvency Act; 

 

1.11. “Concurrent Creditors” means creditors having concurrent claims as envisaged in the 

Insolvency Act; 

 

1.12. “The Business” means Nottinghill Farm CC (in business rescue), a business duly 

incorporated in terms of the Laws of South Africa under registration number 2001 / 024039 

/ 23; 

 

1.13. “Commencement Date” means 14 September 2023 being the date upon which the 

resolution to voluntarily begin with business rescue proceedings was filed with the 

Commission; 

 

1.14. “Commission” means the Companies and Intellectual Property Commission of South Africa 

which is a division of the Department of Trade and Industry and is responsible for the register 

of companies in South Africa; 

 

1.15. “Disputed Claim” means a claim that was submitted, but not approved by the practitioner/s. 

These claims will be confirmed or amended prior to distribution and are dealt with in terms 

of the included dispute resolution mechanism in this plan. 

 

1.16. “Historic Debt” means the debt owed by the Business as at the date of filing; 

 

1.17. “Independent Creditors” means all Creditors having Claims against the Business other than 

creditors related to the Business and its subsidiaries and/or directors; 

 

1.18. “Insolvency Act” means the Insolvency Act 24 of 1936 as amended; 

 

1.19. “Legal Moratorium” means the moratorium granted by section 133 of the Act in terms of 

which no legal action against the Business can be commenced; 

 

1.20. “Moratorium period” means the period after the publication of the business rescue plan 

during which the Business proposes to make no payments towards the historic debts; 

 

1.21. “PCF” means Post Commencement Financing provided by a financier to the Company as 

envisaged in terms of section 135 of the Act; 

 

1.22. “Power of Attorney” means the legal document that is received by a person to obtain the 

authority to act for another person in legal or financial matters, in the specified format 

provided by the BRP/S; 

 

1.23. “Preferent Creditors” means creditors having preferent claims as envisaged in terms of the 

Insolvency Act; 



Page | 5 
              

 

1.24. “Proceedings” means business rescue proceedings as provided for in Chapter 6 of the Act; 

 

1.25. “Proof of Claim” means the full and total claim of a Creditor against the Business, in the 

specified format provided by the BRP/S subject to the final approval by the BRP/S; 

 

1.26. “Related Parties” means, as provided in Section 2 of the Act, all persons and/or companies 

and/or legal entities related either directly or indirectly to the Business as at the 

Commencement Date; 

 

1.27. “Secured Creditors” means creditors having secured claims as envisaged in the Insolvency 

Act; 

 
1.28. “Statutory Obligations” means, the legally mandated duties and responsibilities that 

directors must fulfill in their role as custodians of the company. These obligations are 

designed to promote good corporate governance, transparency, accountability, and the 

protection of the interests of the company, its shareholders, employees, and creditors. These 

obligations include, but are not limited to, any and all submissions to SARS, provident funds, 

bargaining councils and other statutory bodies; 

 

1.29. “Substantial Implementation” means in terms of section 132(2)(c)(ii) of the Act, the notice 

that is to be filed by the BRP/S confirming that a Business Rescue Plan has been 

implemented; 

 

1.30. “The Final date” means the date upon the last payment in respect of the adopted Business 

Rescue Plan at a meeting envisaged in terms of section 152 of the Act is made; 

 

1.31. “The Meeting” means the meeting convened in terms of section 151 (1) of the Act; 
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2. EXECUTIVE SUMMARY 
 

2.1. The Business, known as Nottinghill Farm (Hereinafter referred to as “Nottinghill” or “The 

Business”) is a business based in East London and the main source of income generated in 

the business is the sale of tomatoes to retailers.  

 

2.2. The Business became financially distressed and had no other option but to file for business 

rescue in terms of the Act1 on 14 September 2023. 

 

2.3. The Business then timeously notified all the affected persons known to the practitioner/s of 

the business rescue proceedings as per the Act.2 

 

2.4. The BRP/S received their notice of appointment on 15 September 2023. 

 

2.5. Based on the information received from the Business, the BRP/S concluded that the 

business is in fact financially distressed and that a reasonable prospect of a successful 

Business Rescue does exist. 

 

2.6. The BRP/S convened and presided over a first meeting of creditors and staff on 4 October 

2023.3 

 

2.7. A proposed business rescue plan was published on the 1st of December 2023. 

2.8. The plan was voted on and adopted on the 13th of December 2023. 

2.9. Per the plan, the auction was held for the properties, however, the auction was unsuccessful. 

 
2.9.1. Unfortunately, the auctioneers were unable to even secure a single bid on the 

immovable property and there is no reason to believe that a repeated auction would yield 

any better results, as such, the practitioners have prepared and now published this 

amended business rescue plan that, if adopted, completely replaces the first plan and 

the conditions contained therein. 

 

2.10. Please use the time provided to address any questions, queries and suggested amendments 

to the Business Rescue Practitioner/s, via email, before the meeting to vote on this plan. 

This will allow the Business Rescue Practitioner/s the time needed to consider any 

 
1 Section 129 of the Companies Act 71 of 2008.  
2 Section 129 (3)(a). 
3 Section 147 (1). 
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suggestions. 

 

2.11. Further please note that unfortunately no further proof of claims can be accepted by the 

Business Rescue Practitioner/s as ample time and opportunity was provided and these 

claims form the basis of determining the voting rights of the affected persons. 

 

2.12. The Practitioner/s cannot accept liability for any late claims and/or post-business rescue debt 

and/or any other matters that arise after the vote on this plan. 

 

2.13. It is important to note that the person representing the creditor during the meeting to vote 

needs to be the appointed public officer or the appointed proxy of the creditor. 

 

2.13.1. If a creditor appoints a proxy, then the proxy needs to be in possession of a Power of 

Attorney document and mandated to ensure they can vote on the proposed business 

rescue plan and be in a position to apply their own minds during the meeting, considering 

discussions and amendments that might take place during the meeting. 

 

2.13.2. If you have not received a Power of Attorney document to complete, please contact the 

Business Rescue Practitioner/s. 

 
2.14. The Business Rescue Practitioner/s are confident that this Proposed Business Rescue Plan 

will result in a far better outcome than that of an immediate and traditional liquidation but 

accept no liability for the implementation of this proposed business rescue once they have 

filed for substantial implementation and eventualities after the adoption of the plan.  

 

2.15. Calculations and projections provided are based on information provided by the owners, 

management, accounting statements and the affected persons. 

 

2.16. Due to the limitations in law, the practitioner/s did not have the time nor the funds or the 

locus standi to perform a full investigation, due diligence or confirmation audit on the 

information received nor to employ third parties to verify and scrutinise same. 

 
 
2.17. The costs relating to the business rescue proceedings will be paid on a monthly basis from 

the income generated by the business in full. 

 

2.17.1. These costs include but are not limited to practitioner’s fees and contingencies, 
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short-term insurance, PI Cover, auctioneers and or brokers fees and expenses, 

accounting and other continued statutory obligations such as the full VAT due to SARS. 

 

2.18. The practitioner/s will file for substantial implementation as soon as is practicable after the 

proposed business rescue plan has been adopted, and the following milestones achieved:  

 

2.18.1. At the sole discretion of the practitioner once Plan is adopted. 
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3. SALIENT FEATURES 
 

The salient features of this Proposed Business Rescue Plan are set out as follows: 
 

3.1. PART A – BACKGROUND OF THE COMPANY4 
  

 

3.1.1. The Business, known as Nottinghill Farm (Hereinafter referred to as “Nottinghill” or 

“The Business”) is a business based in East London and the main source of income 

generated in the business is the sale of tomatoes to retailers. They provide normal table 

tomatoes as well as specialty tomatoes to a wide range of distributors with a national 

footprint.  

 

3.1.2. The business was established in 2001 and is currently owned by the sole member – 
Theo Scheepers [100%].  
 

3.1.3. Per the Act5; the assets of the Business are as per the attached Annexure D containing 

a List of Material Assets. 

 

3.1.4. Per the Act6; The liability of the business is based on the proof of claims received from 

5 creditors (totaling 11 claims) and totals about R 16 978 958.05. A list of creditors with 

their respective claims is attached as Annexure B. 

 

3.1.4.1. These claims are then broken down into the following Classes: 

 

Secured Claims : 9 Claims for about R16 896 399.05 

Concurrent Claims : 6 Claims for about R 82 559 

 

3.1.4.2. It must be noted that the proof of claims submitted to the Business Rescue 

Practitioner/s does not automatically assure the Creditor that they will receive this 

amount as discrepancies might be found when comparing the amount in the books 

of the Business to the proof of claim received. 

 
3.1.4.3. Please further note that this plan refers to the fact that no legal fees, interest, 

collection fees or any cost other than the capital amounts can be provided for on 

the historic debts due to creditors. Only the capital amounts due will be considered 

 
4 Section 150 (2) of the Companies Act.  
5 Section 150(2)(a)(i). 
6 Section 150(2)(a)(ii). 
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in the dividend calculation if such debt is not specifically provided for in this 

proposed Business Rescue Plan. 

 

3.1.5. The Business Rescue Practitioner/s remain of the opinion that this proposed business 

rescue plan will provide for a much better return to all the affected parties than could 

materialise in an immediate and traditional liquidation. 

 

3.1.6. Below is a complete list of the holders of the Company’s issued securities.7 

 

Name  Issued Securities 

Theo Scheepers  : 100% (Sole member of CC) 

 

3.1.7. Attached as Annexure F8 is a copy of the written fee agreement of the practitioner/s 

as approved by the business, the directors and creditors. 

 

3.1.7.1. The senior practitioner, Mr. Pattinson, has however agreed to credit all fees due 

to him up to the adoption of this business rescue plan and to be paid R 30 000 (plus 

VAT) per month for the duration of his involvement. 

 

3.1.7.2. The junior practitioner, Mr. Durandt has however resigned from the project in a 

further attempt to reduce cost and his outstanding fees until April 2024 will be paid 

monthly at R 20 000 until settled, be he will not provide any further invoices although 

he still assists with this project going forward. 

 

3.1.8. No creditor has made any representations to the Business Rescue Practitioner/s and 

this business rescue plan includes no informal proposal made by a creditor.9 

 
  

 
7 Section 150(2)(a)(iv). 
8 Section 150(2)(a)(v). 
9 Section 150(2)(a)(vi). 
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3.2. PART B – PROPOSAL BY THE PRACTITIONER/S10 
 

 

3.2.1. This Proposed Business Rescue Plan makes provision for a 3-year moratorium 

period11 to be granted, payments will be made to the creditors of the business, as set 

out in this proposed business rescue plan only. 

 
3.2.1.1. No further claims may be presented for consideration. 

 

3.2.2. The immovable properties of the business were submitted to public auction as agreed 

to in the previously adopted business rescue plan, but without receiving any viable offers 

at all. 

 

3.2.2.1. This has led the practitioners to present this second/amended business rescue 

plan to creditors for their consideration. 

 

3.2.3. This new proposal will provide for an organic turnaround process and the business will 

repay all creditors as stated below and will commence 90 days after the formal adoption 

of this proposed business rescue plan. 

 

3.2.4. Although the order and preference of payments is addressed later in this plan, it is 

important to note the following regarding the funds that will become available from the 

ongoing trading of the business. 

 

3.2.5. The funds will be used in accordance with this proposed business rescue plan and in 

line with the Companies Act.  

 

3.2.6. The settling of the business rescue costs, which as referred to includes the 

practitioners’ fees, contingencies, statutory obligations (including but not limited to 

SARS), third party costs and insurance incurred during the business rescue process. 

Irrespective of the secured creditors being settled or not during the initial three months 

period and from there on a monthly basis. 

 
 

 

 
10 Section 150 (2). 
11 Section 150(2)(b)(i). 
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3.2.6.1. Connected Loans: owed to Intermark and Sable Sands of about R 

1,581,135.34 will be subordinated to the debt of the rest of the creditors, thus, it will 

not be repaid until the debt to creditors is settled in full. 

 

3.2.6.2. ABSA: The primary debt to ABSA of about R 12 787 145 bank will be converted 

to a long-term loan and repaid in instalments over a period of 84 months. These 

instalments may vary depending on interest and other fee changes. 

 

3.2.6.2.1. The instalment sales will continue to be paid in current instalments 

without any compromise.  

 

3.2.6.3. Claude Randall: Mr. Claude Randall provided a loan and is still owed about R 

1 801 673, this amount will be settled in line with the original agreement with monthly 

instalments of about R 30 000.  

 

3.2.6.3.1. This has already commenced. Same will remain in effect until settled. 

 

3.2.6.4. HumansDorp Co-Op is currently owed about R1 658 814 and will be settled 

within a period of no longer than 24 months with monthly payments of no less than 

R 50 000. 

 

3.2.6.5. All concurrent debt of about R 134,922 will be settled over a period no longer 

than 36 months in equal instalments. 

 

3.2.6.5.1. Factoring will be considered on condition that it provides a benefit to all 

creditors. 

 

3.2.7. The offer in terms of this plan and the payment that is to be made to all creditors shall 

be in full and final settlement of such debt and all creditors shall by adoption of the 

Proposed Business Rescue Plan accede to the discharge of the whole of the debt in 

terms of the Act,12  

 
 
 
 
 

 
12 Section 154(1). 
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3.2.8. Dispute Resolution Mechanism: 

 

3.2.8.1. Should any affected person dispute any of the provisions of this business 

rescue plan, such disputes may be raised at any time prior to the voting on the 

business rescue plan. These disputes, of whatsoever nature will be addressed after 

the adoption of the plan.  

 

3.2.8.2. Should the dispute arise out of the adoption of the plan or as a result of any 

supposed voting irregularities, these disputes must be resolved. 

 
3.2.8.3. Such disputes must however be raised within 5 working days from the adoption 

of the proposed business rescue plan and notice must be formally provided to the 

practitioners in this regard to prevent the plan from being implemented. 

 

3.2.8.4. The implication of the abovementioned is that the creditors shall have no further 

right of recourse and shall not be entitled to enforce the debt, or any balance thereof 

owed by the business immediately before the beginning of the Business Rescue 

Process as the Business Rescue Plan does not provide for the institution of any 

further action. An extract from the Act is given below for ease of reference. 

 
 

Section 154: Discharge of debts and claims 
 
“A Business Rescue Plan may provide that, if it is implemented in accordance with its terms and 
conditions, a creditor who has acceded to the discharge of the whole or part of a debt owing to 

that creditor will lose the right to enforce the relevant debt or part of it. 
 

If a Business Rescue Plan has been approved and implemented in accordance with this Chapter, 
a creditor is not entitled to enforce any debt owed by the Company immediately before the 

beginning of the Business Rescue Process, except to the extent provided for in the Business 
Rescue Plan.” 

 
 
 

3.2.9. The order of payment of claims and costs for this business rescue will follow the 

parameters as set out in Section 134 and 135 of the Act13 and is summarised as follows: 

 

3.2.10. First - The fees and expenses still due to the practitioners in terms of Section 

143 of the Act14 will be paid in terms of Section 135 of the Act.15 These expenses will 

 
13 Section 150(2)(b)(v). 
14 Section 143. 
15 Section 135 (3 
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include all costs to facilitate the business rescue process including but not limited to the 

accounting costs, broker fees, short-term insurance, banking fees and statutory 

obligations as defined in the definitions to this rescue plan.  

 

3.2.11. The practitioners’ fees are per the annexed agreement, but must be read 

with point 3.1.7 of this proposed business rescue plan.  

 
3.2.11.1. As the practitioners have agreed to less than what they are legally entitled to, 

no vote is required for this amendment. 

 

3.2.12. Second - All creditors, including but not limited to staff, sub-contractors and or 

suppliers who have assisted the business with the completion of the ongoing trading of 

the business will be settled next from proceeds if available, for any of the work done or 

goods supplied to complete this work completed post business rescue commencement. 

 

3.2.12.1. No such creditors are owed any funds at this point in time.  

 

3.2.13. Third – any party that provided post-commencement finance will be repaid their 

respective loans, but no interest or fees will be paid. 

 

3.2.13.1. No post-commencement finance due at the time of publication. 

 

3.2.14. Fourth – Secured Creditors: the only secured creditors are ABSA Bank, the 

Humansdorp Co-Op and Mr. Claude Randall.  

 

3.2.14.1. ABSA Bank has provided three (3) Term Loan Facilities and an overdraft to the 

business and will be repaid as per the below table with interest being added in line 

with the current agreements in place over an 84-month period:  

Acc Type Acc Nr Balance Due 

Term Loan 30-4578-7218  R               365,411.00  

Term Loan 30-5050-1233  R           8,402,755.00  

Term Loan 30-5397-5263  R           2,532,848.00  

      

Overdraft 40-5381-4707  R           1,486,131.00  

      

New Loan Amount  R        12,787,145.00  

New Monthly Instalments (+interest)  R               152,227.92  
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3.2.14.2. Further to the above, ABSA Bank holds Asset Finance Agreements at the time 

of commencement of Business Rescue – the full details of which are contained 

in Annexure B with the relevant amounts and the respective class of creditor.  

 
3.2.14.2.1. ABSA Bank holds valid securities for their debt and the practitioners 

recognize these securities. 

3.2.14.2.1.1. This plan provides for the repayment of ABSA bank over a period 

of 84 months, the details of this loan agreement will only be reduced to 

writing once this proposed business rescue plan has been adopted.  

 

3.2.14.2.1.1.1. With the exception of any and all vehicle and asset finance 

agreement that will be settled as per their original agreements without 

any compromise. 

 

3.2.14.2.1.1.1.1. The payment obligation in this respect has been 

maintained and there are no arrears. 

 

3.2.14.3. The Humansdorp Co-Op has provided production loans on two occasions for 

varying amounts. These loans amounts are per the received claim at the time of 

commencement of Business Rescue R2 203 816.63.  

 

3.2.14.3.1. The Co-Op has a bond over the produce of the farm as a security for 

their loans that were provided. The Co-Op has been amenable to the rescue 

process and has allowed continued production on the farm to date which has 

allowed the business to continue operations without disruption.  

3.2.14.4. HumansDorp Co-Op is currently owed about R1 658 814 and 

will be settled within a period of no longer than 24 months with monthly 

payments of no less than R 50 000. 

 
3.2.14.5. Claude Randall holds a 2nd Mortgage bond as security - which was given for 

the balance of the purchase price of the property as described in the mortgage 

bond.  

 

3.2.14.5.1. Per paragraph 5 (a) of the abovementioned mortgage bond – there is a 

“Non-prejudice” clause given in favour of ABSA Bank for their various bonds 

and securities over the property. Simply stated, ABSA will stand first in line in 

respect to any funds received from the sale of any immovable assets.  
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3.2.14.5.1.1. The business has however reinstated monthly payments in line 

with the original agreement and this will be maintained as per the original 

terms, although over a longer period to compensate for the missed 

payments. 

 

3.2.15. Fifth – SARS will receive any of the post-business rescue funds that are due to 

them in terms of the ordinary course of business before any concurrent creditors, but 

after business rescue fees and costs, and potential staff dues. 

  

3.2.15.1. All remaining debt due to SARS will also be considered concurrent debt and 

paid in proportion with the rest of the concurrent creditors.  

 

3.2.15.1.1. There are currently no post business rescue fees outstanding to SARS. 

 
3.2.16. Sixth – The staff of the business:  

 

3.2.16.1. The staff of the business – no retrenchments are planned, and all staff will 

continue to be employed as per their employment conditions prior to the 

commencement of business rescue. 

 

3.2.16.1.1. There are no arrear staff salaries or remunerations. 

 

3.2.16.2. Seventh – concurrent debt: 

 

3.2.16.3. All concurrent creditors’ debt of about R 134,922 will be settled over a period 

no longer than 36 months in equal instalments that will commence within 90 days 

of the adoption of this proposed business rescue plan. 

 

3.2.16.4. Although the Business Rescue Practitioners are confident that this Business 

Rescue Plan will result in a far better outcome than that of an immediate and 

traditional liquidation, they accept no liability for the implementation of the business 

rescue plan once they have filed for Substantial Implementation. 

 

3.2.17. The main benefits of adopting this business rescue plan are:16 

 
16 Section 150(2)(b)(vi). 



Page | 17 
              

 

3.2.17.1. There is no risk of a cost contribution in business rescue and creditors cannot 

be held liable to fund any part of the business rescue process should they lodge 

their claims. 

 

3.2.17.2. The business rescue process will allow for disbursement to creditors much 

faster than would be possible in a traditional liquidation because. 

 

3.2.17.3. The process is not subject to the cumbersome supervision of the Master of the 

High Court and provisions of the Companies Act and Insolvency Act relating to 

meetings of creditors, submissions and approvals of accounts and advertising 

thereof. 

 

3.2.17.4. This proposed business rescue plan removes the attorney’s fees associated 

with a liquidation and removes the costs of a liquidator and the Masters Fees. 
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3.3. PART C – ASSUMPTIONS AND CONDITIONS USED17 
 

 

3.3.1. This Business Rescue Plan is based on the following assumptions. 18 

 

3.3.1.1. Firstly, based on the assumption that all the creditors have submitted their 

claims or are satisfied that the amounts contained in Annexure B are correct. 

 

1.1.1.1.1. The Business Rescue Practitioner/s have contacted all the affected 

persons, known to them, that might have a claim against the Business via email 

and/or telephone. 

 

1.1.1.1.2. The Business Rescue Practitioner/s have provided the creditors with 

ample time and opportunity to supply their proof of claims. 

 

1.1.1.2. This Proposed Business Rescue Plan is based on the assumption that no 

liquidation proceedings have commenced against the business prior to the filing for 

Business Rescue. 

 

1.1.1.3. It is further assumed that the business is in fact a legally registered business 

and is registered with the Commission as “in business” or alternatively “in business 

rescue”. 

 

1.1.1.4. While the Business Rescue Practitioner/s have taken every effort to secure the 

most reliable and accurate information, this plan is based on the information 

received from the relevant parties and although the Business Rescue Practitioner/s 

have endeavored to confirm its accuracy, the funds and time allotted to them during 

Business Rescue Proceedings in addition to the limitations in law did not allow for 

a full due diligence or confirmation audit to be performed. 

 

1.1.1.4.1. This proposed business rescue plan is thus prepared based on the 

assumption that the information provided is accurate. The Business Rescue 

Practitioner/s and their associates make no representation as to its accuracy 

 
17 Section 150 (2). 
18 Section 150(2)(c)(i). 
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and cannot be held liable for any eventualities arising from the use of the 

information provided. 

 

1.1.1.5. Irrespective of these assumptions, this proposed business rescue plan will be 

binding on all creditors should a successful vote on the plan be achieved in terms 

of the Companies Act.19 

 

3.3.1.2. This Business Rescue Plan is based on the following conditions that need to 

be satisfied for it to be fully operational.20 

 

3.3.1.2.1. The First condition is that a successful vote in favour of the Proposed 

Business Rescue Plan needs to take place in terms of the Act21 for the plan to 

come into operation. 

 

3.3.1.2.2. The second Condition is that no contracts, agreements or commitments 

have been entered into during the business rescue proceedings without the 

Business Rescue Practitioner’s express consent and signature to any 

documentation during the business rescue proceedings. 

 

3.3.1.2.2.1. This has the result that any such agreements are void and cannot 

be entertained or honoured by the business in terms of The Companies 

Act.22 

 

3.3.1.2.3. The third condition is that a full freeze on all directors’ loan accounts with 

the Business is put into place. Repayments of the members debit loan 

accounts (monies owed by the members to the business) will be actively 

pursued by the practitioner/s for the benefit of the creditors. 

 

3.3.1.2.3.1. All credit loan accounts will be frozen, and no director/shareholder 

will receive any repayment on these loans until such time as all creditors 

have been paid in terms of this proposed business rescue plan. 

 

 

 
19 Section 152 and Eravin Construction Matter. 
20 Section 150(2)(c)(i). 
21 Section 151 and 152. 
22 Section 137(4). 
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3.3.1.2.4. The fourth condition relates to SARS obligations by the business - The 

business will continue to honor its obligations to SARS with regards to the 

statutory submissions and obligations that have to be maintained going 

forward. 

 

3.3.1.2.5. The fifth condition is that after the date of adoption of this Plan, the rights 

of all creditors against the Company shall be confined to the right to claim 

payment in terms of this plan. 

 

3.3.1.2.6. The sixth condition is that any compromise contemplated in this business 

rescue plan is conditional upon the company fully meeting its obligations to 

creditors as set out in this business rescue plan. In the event of any breach by 

the company of its obligations to creditors in terms of the business rescue plan, 

the practitioners reserve the right to provide the creditors with a new or 

amended business rescue plan for consideration.  

 

3.3.1.2.7. The seventh condition is that no directors, shareholders, or surety will be 

permitted to claim against the business for any claims against them as a result 

of any compromise reached in this proposed business rescue plan.  

 

3.3.1.3. These conditions will allow the BRP/S sufficient leverage while they implement 

the proposed business rescue plan to ensure a successful transition from the 

current operations to that of the proposed operations as proposed in this plan. 

 

3.3.2. Once the following has been completed the plan will be considered as having been 

fully implemented:23 

 

3.3.2.1. a successful vote on this proposed plan has been achieved and that 

disbursement to creditors is limited to the extent as allowed for in this proposed 

business rescue plan and no creditor will be permitted to pursue any remaining debt 

due by the business or sureties, other than as provided for in this business rescue 

plan. 

 

 

 
23 Section 150(2)(c)(i). 
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3.3.3. The BRP/S will, at this point and at their sole discretion, file a Notice of Substantial 

Implementation of the Business Rescue Plan in accordance with the Act.24 

 

3.3.4. It is proposed that the Company will continue trading in its current format in a smaller 

capacity after the implementation of this BR Plan25 and therefore the projected income 

statement will be provided in the addendum.  

 
  

 
24 Section 132(2)(c)(ii). 
25 Section 150(2)(c)(iii). 
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4. MEETING TO DETERMINE THE FUTURE OF THE COMPANY26 
 

 

4.1. This Amended Proposed Business Rescue Plan is published to the affected persons on 23 

July 2024 and a meeting to vote has been scheduled to take place on 30 July 2024, a circular 

will follow with details of the meeting to vote. 

 

4.2. Should you not be in a position to attend the meeting you may appoint a proxy to vote on 

your behalf and the practitioner/s will accept such nominations. 

 
 

5. CONSIDERATION OF THE BUSINESS RESCUE PLAN27 
 

5.1. Two votes will take place during this meeting as per the Act;28 

 

5.2. The first vote will be to determine if the affected persons wish to adjourn the meeting and 

have the Business Rescue Practitioner/s make amendments to the Proposed Business 

Rescue Plan. 

 

5.3. The second vote will be to determine if the Proposed Business Rescue Plan will be approved 

and implemented subject to the rest of the conditions set out in the Act.29 

 

5.4. This plan does not make provision to alter the rights of any class of holders of securities, 

thus a third vote by the holders of securities is not required. 

 

6. QUALIFICATION OF BUSINESS RESCUE 
 

6.1. Business Rescue is a process introduced by Chapter 6 of the Companies Act of 2008 and 

the aim of it is clearly stated in the Act.30 

 

6.2. The first part of the definition of Business Rescue states that it is a process designed at 

rehabilitating financially distressed Businesses. 

 

 

 
26 Section 151. 
27 Section 152. 
28 Section 152 (1). 
29 Section 152. 
30 Section 128 (1)(b). 
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6.3. The second part of the definition is that if a turnaround of the Business is not possible that 

the Business Rescue Process must provide a better return to creditors and shareholders 

than what would be realised through the immediate and traditional liquidation of the 

Business. 

 
6.3.1. This is further confirmed in the matter of Carroll v Michael Carroll CC (2018/22808) 

[2019] ZAGPPHC 74 (15 March 2019)) Re: Section 141(2) does not apply if a better 

return is received by creditors compared to the dividend to be received by creditors upon 

immediate liquidation. 

 

6.4. This is done via the temporary supervision of the Business by a Business Rescue 

Practitioner or practitioners, where these practitioners must determine the exact financial 

position of the Business and prepare a Business Rescue Plan which the creditors will vote 

on. 

 

6.5. In order for a Business to qualify for Business Rescue some conditions must exist as per the 

Act.31 

 

6.6. The first condition is that the Business must be financially distressed as defined in the Act.32 

 

6.7. The second condition is that the Business Rescue Practitioners must believe that a 

reasonable prospect of a rescue exists as defined in the Act.33 

 

6.8. Based on the initial investigation of the Business by the Business Rescue Practitioners, from 

the information provided to them, it was determined that the Business qualifies for both 

conditions as required by the Act. 

 

6.9. The Business was indeed financially distressed as it could not pay all its expenses as and 

when they became due. 

 

6.10. The Practitioners were at the time of the first creditors’ meeting of the view, based on 

the information provided to them at that time, that a reasonable prospect of a successful 

rehabilitation of the business did exist. 

 

 
31 Section 129 (1). 
32 Section 129 (1)(a). 
33 Section 129 (1)(b). 
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7. OVERVIEW OF THE BUSINESS RESCUE PROCESS 
 

7.1. The Business commenced Business Rescue Proceedings in terms of the Act34 by virtue of 

passing a resolution stating that it is in financial distress and therefore needed to file for 

Business Rescue. 

 
7.2. The process of business rescue as contained in Chapter 6 of the Companies Act was duly 

followed with the following milestones achieved: 

 

Action Date 

Business Rescue Resolution passed 14 September 2023 

Resolution adopted by CIPC 15 September 2023 

Business Rescue Practitioners Appointed 15 September 2023 

Business Rescue notice submitted to affected persons 11 September 2023 

First meeting of Creditors and Staff 4 October 2023 

Business Rescue Plan published 1 December 2023 

Vote on the proposed business rescue plan 11 December 2023 

Amended plan Published  23 July 2024 

Vote on the Amended Plan 30 July 2024 

 
  

 
34 Section 129. 
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8. INVESTIGATION OF THE AFFAIRS OF THE COMPANY 
 

8.1. The business rescue practitioner/s did investigate the affairs of the business as per the Act.35 

 

8.2. Subsequent to this investigation the business rescue practitioner/s concluded that: 

 

8.2.1. The practitioner/s still believe there to be a reasonable prospect to provide a better 

return to the affected persons than in a liquidation. 

 

8.2.2. The company remains in financial distress and the business rescue process must 

continue. 

 

8.2.3. Due to the limitations of the law, the practitioner/s did not have the investigative 

powers, time or funds to investigate all potential aspects of non-compliance, however, 

the practitioners are duty-bound to state the following: 

 
 

8.2.3.1. In terms of Section 141 of the Companies Act, the practitioners are obliged to 

investigate, correct and/or report any matters presented to them, or discovered by 

them.  

 
8.2.3.2. In terms of Section 150 (2) The practitioners must further include all the 

information reasonably required, in the proposed business rescue plan, for the 

creditors to apply their minds as to either vote for or against the proposed business 

rescue plan. 

 

8.3. This proposed Business Rescue Plan is published to the creditors of the Company without 

prejudice by the Business Rescue Practitioner/s and their associates. 

  

 
35 Section 141. 
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9. VOTING ON THE PLAN 
 

9.1. The first vote 
 

9.1.1. This vote will be to determine whether the creditors wish for the Business Rescue 

Practitioner/s to end the meeting, amend this Business Rescue Plan and then present 

an amended plan at a follow-up meeting. 

 

9.1.2. The Business Rescue Practitioner/s request that these amendments are received 

before the meeting so as to include these in the discussions of the voting meeting with 

the creditors. 

 
 

9.2. The second vote 
 

9.2.1. This vote will be to determine whether the creditors accept or reject the Proposed 

Business Rescue Plan. 
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10. ANNEXURES TO THE BUSINESS RESCUE PLAN 
 

10.1. The following annexures are attached to this Proposed Business Rescue Plan: 

 

Annexure A: Outcome of 1st Creditors Meetings 

Annexure B: List of Creditors of the Business 

Annexure C: Company Registration Documents 

Annexure D: Material list of Assets of the Business 

Annexure E: Certificate of the Business Rescue Practitioners 

Annexure F: Written Fee Agreement (Proposal) 

Annexure G: Disclaimer 
 
 
 

We thank you for your time offered to determine the future of this Business Rescue process for 

Nottinghill Farm CC.  



 
 
 
 
 

 
Nottinghill Farm 

Close Corporation 
 
 

Registration nr: 2001 / 024039 / 23 
 
 
Annexure A : Outcome of 1st Creditors Meeting   
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Directors: Pat Pattinson HDIP (BUSMAN) (PTP-SA, David Masterton CA (SA) CFE MDP B-BBEE 
Geneva Capital Group (GCG) Independent Member Firm. Business Rescue 360 Cape (Pty) Ltd Reg No 2021/534306/07 

 

 

5 October 2023 

 

CIRCULAR 03 

 

THIS DOCUMENT IS A CIRCULAR TO THE AFFECTED PERSONS RELATING TO THE BUSINESS RESCUE 

PROCESS OF NOTTINGHILL FARM CC IN TERMS OF THE COMPANIES ACT, 71 OF 2008 AS AMENDED (THE 

ACT). 

 

OUTCOME OF THE 1ST MEETING OF CREDITORS  

 

The business rescue practitioners1 wish to advise all the affected parties the outcome of the 1st meeting of creditors of 

Nottinghill Farm CC Nottinghill - held on 4 October 2023. 

 

Mr Pattinson gave a brief introduction of the Business Rescue team and welcomed all of the affected persons to the 

meeting. 

 

CONDITIONS FOR BUSINESS RESCUE 

 

The practitioner explained the process of filing for business rescue and why a business would consider business rescue 

and the conditions of filing for business rescue. 

 

 

1. The first question - Is the Company Financially distressed?  

YES 

 

1.1. Based on information at hand, yes, the business cannot pay its debts as and when they become due and 

payable, therefore it is clear that the business is in financial distress in terms of the Act2 and has filed for 

Business Rescue in terms of the Act3. 

 

1.2. Had the directors decided not to file for business rescue, they would be compelled in terms of the Act4 to deliver 

a formal written notice to every affected person detailing: 

1.2.1. That the business is in financial distress. 

1.2.2. The reasons for the financial distress. 

1.2.3.  

 

 

 

 
1 Pat Pattinson, Senior Business Rescue Practitioner and Jaco Durandt, Junior Business Rescue Practitioner. 
2 Section 128(1)(f) of the Companies Act 71 of 2008. 
3 Section 129 of the Companies Act.  
4 Section 129(7) of the Act. 



2. Second Question - Does a reasonable prospect of a rescue exist? YES

2.1. Based on the information provided to the practitioner to date. 

2.1.1.At minimum a better outcome than traditional liquidation will be sought.

2.2. The practitioner believes there to be a reasonable prospect of success as will be discussed later in the meeting.

2.2.1.Further, should a rehabilitation of the business not be possible, the practitioners will be required to at the 

very least seek a better outcome for the affected persons than that which they would receive in an 

immediate and traditional liquidation. As provided for in terms of the Act5 and the judgment of Carrol v 

Michael Carrol. 6

ABOUT THE BUSINESS:

5 Section 128(1)(b)(ii) of the Act.
6 Carroll v Michael Carroll CC In Re: In the application for the Liquidation of: Michael Carroll CC (under supervision) 
(2018/22808) [2019] ZAGPPHC 74.



REASONS FOR THE FINANCIAL DISTRESS:

1.
which has systematically gotten worse since 2021. 

1.1. The plague reached its peak in 2022 and in actual fact wiped out the entire crop in December 2022 and also 
the entire crop of April 2023. 

1.2. The loss of these crops led to the inability of the business to repay certain production loans which were sourced 
to fund the Dec 2022 and April 2023 crops. With the crops being destroyed, it became impossible to repay 
those production loans on the original terms as agreed and thus the more urgent financial distress. 

2. In addition to the production loans, there are various long-term loans that are for the funding of the farms themselves 
and the monthly servicing of this debt has also been somewhat impossible due to the loss of these crops. Albeit 
that this is not the more pressing issue, as the debt is secured, the inability to pay the monthly instalments due to 
the loss of crops has exacerbated the financially distressed situation in which the business finds itself. 

IMPORTANT DATES:

FORMING A COMMITTEE 

1. The Business Rescue Practitioners advised the attendees that they can form a committee of creditors in terms of 

the Act.7

1.1. The attendees voted against this proposal. 

1.1.1.The business rescue practitioners will thus interact with all the creditors of the business directly.

REQUEST FOR AN EXTENSION

1. The plan is currently due to be published on the 19th of October 2023.

2. Based on the discussions had in this meeting, the practitioners confirmed that they will be seeking an extension of 

the time to publish the business rescue plan until at the latest, the 31st of October 2023.

7 Section 147.



 
 

 

3. The reasons for asking for an extension are as follows:  

 

3.1. The practitioners require some time to determine the exact financial position of the business and to correctly 

allocate claims in their respective classes.  

 

3.2. The practitioners have already had discussions with the member of the business, and it has been agreed that 

the course of action to be taken will be to sell the larger farm (the one which does not contain the pack house) 

in order to settle as much of the debt as possible  the full details of this will of course be contained in the 

business rescue plan.  

 
3.2.1. The business can then continue to trade from the smaller farm under more manageable conditions, with 

far less debt to service.  

 

3.3. The practitioners also require some time to get the full details of the farm to inform the decision of the best way 

to go about the sale of the farm in a timeline that will suit the creditors.  

 

4. The proposed extensions was voted on during the meeting and the creditors unanimously accepted the proposed 

publication date for the proposed business rescue plan. Thus the plan will be published by no later than the 31st of 

October 2023.  

 
 

PROOF OF CLAIMS 

1. The practitioner confirmed that Jaco Durandt has sent out the proof of claim forms and these proof of claim forms 

must be completed and returned to Jaco Durandt on the prescribed document. Same is also available  along with 

all other documentation relating to the business rescue  on the website of the practitioner at https://pattinson.biz/ 

 

 

CLAIMS HAVE BEEN RECEIVED FROM THE FOLLOWING CREDITORS: 

1. Should your name not be on the list below, this means that a claim has not been received by the practitioners and 

you should please submit one soonest, on the prescribed form as mentioned above.  

 

 ABSA Bank  various accounts including Vehicle Asset Finance 
 Intelligro 

 

 

 

Kind Regards 

 

Quinton Pattinson Jaco Durandt  
patp@businessrescue360.co.za jacod@businessrescue360.co.za  
082 749 6462 076 773 4595 

 



 
 
 

Nottinghill Farm 
Close Corporation 

 
 

Registration nr: 2001 / 024039 / 23 
 
 
Annexure B : List of Creditors of the Business   
 
It must be noted that the proof of claims submitted to the Business Rescue 
Practitioners does not automatically assure the creditor that they will receive this 
amount as discrepancies might be found when comparing the amount in the books of 
the business to the proof of claims received.  
 
Due to the limitations in law, the practitioners did not have the time nor the funds or 
the locus standi to perform a full investigation, due diligence or confirmation audit on 
the information received nor to employ third parties to verify and scrutinize same. 
 
Please further note that this plan refers to the fact that no legal fees, interest, collection 
fees or any cost other than the capital amounts can be provided for on the historic 
debts due to creditors. Only the capital amounts due will be considered in the dividend 
calculation if such debt is not specifically provided for in this proposed Business 
Rescue Plan. 
 
 
 



Nr Creditor Acronym Capital Amount
Interest & Admin 

Fees
Amount Due

% Voting 
Interest

1 ABSA Overdraft Facility - Acc Number 40-5381-4707 SC 1 498 521,80R               1 498 521,80R            8,83%
2 ABSA Term Loan Facility - Acc Number 30-5050-1233 SC 8 290 068,21R               8 290 068,21R            48,83%
3 ABSA Term Loan Facility - Acc Number 30-4578-7218 SC 350 893,61R                  350 893,61R                2,07%
4 ABSA Term Loan Facility - Acc Number 30-5397-5263 SC 2 712 753,42R               2 712 753,42R            15,98%
5 ABSA Surety on Sable Sand Debts SC 20 000,00R                     20 000,00R                  0,12%
6 ABSA Asset Finance - Acc Number 95694832 SC 140 633,00R                  140 633,00R                0,83%
7 ABSA Asset Finance - Acc Number 95973030 SC 278 288,00R                  278 288,00R                1,64%
10 HumansDorp Co-Op SC 1 658 814,00R               1 658 814,00R            9,77%
11 Claude Randall SC 1 801 673,01R               1 801 673,01R            10,61%
16 Stark Ayres CC 82 559,00R                     82 559,00R                  0,49%
17 De Jager & Lordan Inc SC 144 754,00R                  144 754,00R                0,85%

19             16 978 958,05R             -R                           16 978 958,05R          100,00%

Count Capital Amount
Interest & Admin 

Fees
Amount Due %

SC Secured Creditors 12             16 896 399,05R             -R                           16 896 399,05R          99,51%
CC Concurrent Creditors 6               82 559,00R                     -R                           82 559,00R                  0,49%
PC Post Commencement Finance -           -R                                 -R                           -R                              0,00%
D-SC Disputed Secured Creditors -           -R                                 -R                           -R                              0,00%
D-CC Disputed Concurrent Creditors 1               -R                                 -R                           -R                              0,00%
D-PC Disputed Post Commencement Finance -           -R                                 -R                           -R                              0,00%
TOTAL 18             16 978 958,05R             -R                           16 978 958,05R          100,00%

TOTAL

SUMMARY BY CREDITOR ACRONYM

Nottinghill Farm FINANCE SHEET
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Date:

E-mail address:

JACO DURANDT

15/09/2023

Customer name:

Customer code: JA2976

JACO@PE-PARALEGAL.CO.ZA

The Commission  has  received a form CoR123.1  Notice  to  Commence  Business Rescue 
Proceedings  in   terms  of  section  129   or  court   order   commencing  business  rescue 
proceedings in terms of section 131 of the Companies Act, 71 of 2008, dated 14/09/2023 for:

Company / Close Corporation Name:

Registration Number:

Company / Close Corporation Status:

NOTTINGHILL FARM CC

2001/024039/23

BUSINESS RESCUE

The application  was duly  registered on 15/09/2023 and the  effective  date  of commencement  of 
business rescue proceedings is recorded as 14/09/2023.

Commissioner: CIPC

COMPANIES AND INTELLECTUAL PROPERTY COMMISSION 
REPUBLIC OF SOUTH AFRICA

Rereference Number: 60000765284

Yours sincerely,

The Companies and Intellectual Property Commission of South Africa
 P.O Box 429,Pretoria, 0001, Republic of South Africa

Docex 256, Pretoria
Contact centre 086 100 2472

 www.cipc.co.za

COR 123.1

DDDDDDDDDDDDD
60000765284
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2001/024039/23 1  of  3



Address Of Registered Office
77 FRERE ROAD
VINCENT
EAST LONDON
3363
5247

Postal Address
P O BOX 13017
VINCENT

3363
5217

ENTERPRISE INFORMATION

Company Records Location:

Registration number: 2001/024039/23

Enterprise Name: NOTTINGHILL FARM CC

Registration Date: 18/04/2001

Business Start: 18/04/2001

Enterprise Type: CLOSE CORPORATION

Financial Year End: FEBRUARY

Tax number: 9026384140

Enterprise Status: BUSINESS RESCUE

Main business/Main object AGRICULTURE HUNTING AND RELATED SERVICES

Document issued by the Commissioner of Companies And Intellectual 
Property Commission on Friday, 15 September 2023 at 07:09

Certificate of Confirmation

Registration Number:

Enterprise Name:

2001/024039/23

NOTTINGHILL FARM

The Companies and Intellectual Property Commission of South Africa
 P.O Box 429,Pretoria, 0001, Republic of South Africa

Docex 256, Pretoria
Contact centre 086 100 2472

 www.cipc.co.za

DDDDDDDDDDDDD
60000765284

DDDDDDDDDDDDD
2001/024039/23 2  of  3



ACTIVE MEMBERS / DIRECTORS

Full Name Director Type ID Number Appoint.
Date

Cellphone
Number

Address

SCHEEPERS
THEODORUS
ERNST

MEMBER 5602075088086 18/04/2001 0836517385 Postal:12 LYNTON 
ROAD,
SUNNYRIDGE,EAST
LONDON,3363,5201
Residential Address: 
12 LYNTON 
ROAD,
SUNNYRIDGE,EAST
LONDON,3363,5201

Registration Number:

Enterprise Name:

2001/024039/23

NOTTINGHILL FARM CC

Document issued by the Commissioner of Companies And Intellectual 
Property Commission on Friday, 15 September 2023 at 07:09

Certificate of Confirmation

Registration Number:

Enterprise Name:

2001/024039/23

NOTTINGHILL FARM

AUDITORS

Name

Postal Address

DDDDDDDDDDDDD
60000765284

DDDDDDDDDDDDD
2001/024039/23 3  of  3
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Building 5 | Waterfront Business Park | Pommern Street | Humerail | Port Elizabeth | 6001 | South Africa 

PO Box 28302 | Sunridge Park | 6008 | Port Elizabeth | South Africa 

C (+27) 82 749 6462 | E info@businessrescue360.co.za | W www.businessrescue360.co.za 

 
23 July 2024 

 

 
BUSINESS RESCUE CERTIFICATE 

In terms of Chapter 6 of the Companies Act, No 71 of 2008 

for 

Nottinghill Farm CC 

With Reg nr: 2001 / 024039 / 23 

 
Herewith I, the undersigned appointed Business Rescue Practitioner for the 

abovementioned company, certify the following with regards to the proposed Business 

Rescue Plan as published to the affected persons on 1 December 2023 and the 

amended Rescue Plan publish on the 23rd of July 2024: 

 
1. Any and all actual information provided in the plan appears to be accurate, 

complete, and up to date. 

 
2. The financial statement projections are estimates made in good faith on the basis 

of factual information and assumptions provided by the directors, staff or external 

service providers of the company, and as set out in the statements. 

 
3. Due to the limitations in law, the practitioner did however not have the time nor 

the funds to perform a full due diligence, confirmation audit on the information 

received, nor employ third parties to verify and update any outstanding annual 

financial statements and accompanying tax returns. 

 

 
Quinton (Pat) Pattinson  

Snr Business Rescue Practitioner 

patp@businessrescue360.co.za  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Directors: Pat Pattinson HDIP (BUSMAN) (PTP-SA), David Masterton CA (SA) CFE MDP B-BBEE 

Geneva Capital Group (GCG) Independent Member Firm. Business Rescue 360 Cape (Pty)Ltd Reg No 2021/534306/07 

mailto:info@businessrescue360.co.za
http://www.businessrescue360.co.za/
mailto:patp@businessrescue360.co.za
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 DISCLAIMER  

 

: 

 

1. The business rescue practitioners have compiled this proposed business rescue plan1 based 

on the information provided to them by, inter alia the directors, creditors and third parties 

which information the business rescue practitioners will endeavour to confirm its accuracy.  

 

2. The BRPs have relied on the information provided and accepted all documents delivered to 

them as being authentic and a true reflection of the business, its property and its financial 

situation.  

 
3. However, as a result of the limitations in law and availability of funds and time, the 

practitioners have not carried out a full confirmation audit of the company's documents as 

provided, nor have the practitioners had adequate time and/or opportunity to independently 

verify all the information provided.  

 
a. This does not deter from the fact that the practitioners present the information as 

estimates are made,2 these are estimates only, but are made in good faith3 and the 

practitioners acknowledge that the affected persons must be able to adequately apply 

their minds when considering the proposed rescue plan and to determine whether or 

not to vote in favour of the adoption of such plan.4 

 
b. The business rescue practitioners have taken all reasonable and necessary steps to 

verify information and data provided to them within the time constraints and resources 

available to them and the company as provided for in the Act.5

 

 
1 Section 150 of the Companies Act 71 of 2008. 
2 Where forecasts - specifically financial forecasts - are made, they are based on the data made available to the BRPs 
and in good faith.  
3 Section 150 (4) (b) of the Act. 
4 Section 150 (2) of the Companies Act 71 of 2008.  
5 Chapter 6 of the Companies Act. 
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c. Business rescue is inherently a public affair and the BRPs have a duty to disclose to 

any affected persons sufficient and accurate information for such affected person 

and/or creditor to make an informed decision as to the affairs of the company and to 

vote on the plan. This implies that certain trade secrets, client data and other 

information will inevitably be made available to affected persons.6 

 

4. The BRPs have, where relevant, engaged expert third party professionals such as legal 

advisors, accountants, valuators and financial advisors and have relied on such professional 

opinions in compiling this proposed business rescue plan.  

 

5. The BRPs do not express an opinion outside of their expertise and where relevant, such 

opinions are informed by advice received from the relevant professional.  

 

a. Any such statement of opinions expressed by the BRPs are so given in good faith and 

based on the information the BRPs believe to be true and correct.  

 

6. The BRPs do not accept any responsibility, in any way whatsoever, to any party in respect of 

any errors that may be the result of incorrect information that was provided to them and used 

in this proposed business rescue plan. 

 

7. All affected parties are advised to obtain independent legal opinion in respect of the content 

of this plan. Should they require such opinions, the BRPs cannot advise an affected person, 

as such action may be deemed to be prejudicial. 

 

a.  Nothing contained in this proposed business rescue plan shall be deemed to 

other forms of legislation, the BRPs hereby confirm that they are not attorneys and the 

opinions given and statements made are simply their understanding of the law and 

such statements/opinions are given without prejudice.  

 
6 The Protection of Personal Information (POPI) Act, as an essential data protection legislation, acknowledges the 
need for businesses to safeguard personal information and trade secrets. In compliance with the Act's requirements, 
balanced with the Companies Act requirements, certain elements of personal information or proprietary knowledge 
may be included within the business rescue plan to ensure its validity and efficacy. 
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8. The Act7 compels the BRPs to investigate the affairs of the company, however the BRPs do 

not have powers like that of a liquidator to subpoena witnesses and interrogate them. The 

investigations into the affairs of the company are based on the information provided and the 

documents made available to the BRPs, by those willing to provide such information.  

 

9. All notifications made to affected parties and particularly the creditors, are based on the 

information provided to the BRPs by the directors and as extracted from the accounting 

records made available to the BRPs. The BRPs have taken all reasonable and necessary 

steps to determine who are affected persons and given such persons due notice.  

 
10. The BRPs have contacted all the affected persons, known to them, that might have a claim 

against the business via email and/or telephone. 

 
11. This proposed business rescue plan will be binding on all creditors should a successful vote 

on the plan be achieved in terms of the Act.8 

 

 
7 Section 141 of the Companies Act 71 of 2008.  
8 Section 152 of the Companies Act 71 of 2008.  


